Note: Among other changes to the Standards of Conduct effective August 15, 2024, the “catch-all” scenario describing what employees should
do if there are circumstances other than those specifically covered in 2635.502 is now discussed in 2635.502(a)(3); previously, it was set out in
2635.502(a)(2). See 89 FR 43686 and LA-24-06.

Ofice of Governnent Ethics
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Letter to an Agency Ethics Advisor
dated April 11, 2000

This responds to your letter dated March 1, 2000, in which you
ask the Ofice of Governnent Ethics (OGE) for its advice as to
whet her an enpl oyee at your agency woul d be barred fromserving as
the chair of an agency oversight group because of his spouse's
enpl oynent . According to your letter, the group the enployee
chairs is overseeing a study of ways to inprove [certain]
facilities [in] a certain [area]. The enployee's spouse perforns
adm nistrative duties as Executive Director for sonme nonprofit
organi zati ons wi th nenbers that do business [in that area]; for one
of these organi zations, the enployee's spouse is doing
adm nistrative tasks in connection with its attenpts to get
Congress to provide funding for vyour agency to do [certain]
projects [in that area].

Under 18 U. S.C. § 208, an executive branch enpl oyee may not
partici pate personally and substantially in any “particul ar matter”
in which, to the enployee's know edge, the enployee has a
“financial interest,” if the matter wll have a “direct and
predi ctable effect” on that financial interest. For purposes of
section 208, the financial interests of the enpl oyee's spouse w ||
serve to disqualify the enployee to the same extent as the
enpl oyee's own interests.

As used in 18 US. C. 8§ 208, the term “particular matter”
i ncl udes:

only matters that involve deliberation, decision, or
action that is focused upon the interests of specific
persons, or a discrete and identifiable class of persons.
The termmay include matters which do not invol ve fornal
parties and may extend to |egislation or policy making
that is narrowy focused on the interests of a discrete
and identifiable class of persons. It does not however,
cover consideration or adoption of broad policy options
directed tothe interests of a large and di verse group of
persons (enphasis added).

5CF. R 8 2640.103(a)(1). Determ ning whether a nmatter before the
oversight group is a “particular matter” for purposes of
section 208 will require a case-by-case review of each matter
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before the group. Your |etter does not provide sufficient facts to
det ermi ne whet her the enpl oyee woul d be participating in particul ar
matters as chair of the oversight group. In general, if the
oversi ght group’s deliberations arelimted to the consideration of
broad policy options directed to the interests of a large and
di verse group of persons, then section 208 woul d not be i npli cated.
On the other hand, if the group were to consider matters that
distinctly affect the interests of specific groups or persons, then
these matters may be “particular nmatters.” For exanple, the
oversi ght group nay consider or nake recomrendati ons on specific
ways of limting commercial use of a particular facility [in the
area) . This type of matter would nore than likely involve a
“particular nmatter” since it would appear to be sufficiently
focused on the interests of a discrete and identifiable class of
persons (i.e., the users of that particular facility). For simlar
reasons, the consideration of whether new rules are needed for
specific comrercial users of the [area] could al so be a particul ar
matter under section 208.

Additionally, for section 208 to apply, the enpl oyee nust be
acting in matters having a “direct and predictable effect” on his
or his spouse's “financial interest.” See, e.g., 2 Op. OL.C 151,
155 (1978). As used in section 208, the term*“financial interest”
refers to the potential for gain or loss as a result of Government
action on a matter. See OCE Formal Advisory Opinion 83 OCE 1.
Section 208 does not require that the anount of gain or |oss be of
any particular size or likelihood. However, there nust be a real,
as opposed to a specul ative, possibility of benefit or detrinent.

Id. Whether a particular matter will have a “direct” effect on an
enpl oyee's financial interest will depend on whether “there is a
cl ose causal |ink between any decision or action to be taken in the

matter and any expected effect of the matter on the interest.”
5 CF.R 8 2640.103(a)(3)(i). Whet her any matter wll have a

“predictable” effect on an enployee's financial interest wll
require “a real, as opposed to a specul ative, possibility that the
matter will affect the financial interest.” 5 CFR

§ 2640.103(a)(3)(ii).

The fact that the enployee's spouse is enployed by
organi zations that may be affected by particular matters in which
t he enpl oyee has been assigned to participate would not, in and of
itself, require the enpl oyee's disqualification under section 208.
However, a disqualification would be necessary in this case, for
exanple, if a particular nmatter before the oversight group could
affect the ability or inclination of the spouse's enpl oyers to pay
her salary. |In your letter, you stated that half of the salary of
the enpl oyee's spouse is paid by the organization that is asking
Congress to give your agency nore funding, but that the spouse does
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not receive any bonuses or other form of conpensation for any
particular legislation, and that the spouse's pay is not
commensurate with any particular |egislative goals or funding for
your agency. You have not otherwi se indicated how a financial
I nterest of the enpl oyee's spouse m ght be affected by a particul ar
matter before the oversight group.

Finally with respect to section 208, we note that even in
those circunstances where the enployee has a disqualifying
financial interest in a particular matter, the enpl oyee may stil
be able to participate in the matter. For exanple, the conflicting
interest could be renedied by having the enployee request and
obtain an individual waiver from his appointing official pursuant
to section 208(b)(1).

Beyond section 208, subpart E of the Standards of Ethical
Conduct for Enployees of the Executive Branch (Standards of
Conduct), 5 C F.R part 2635, has procedures requiring enpl oyees to
take appropriate steps to avoid the appearance of |oss of
inpartiality in the performance of their official duties. Under
these administrative rules, where an enpl oyee knows that a person
wi th whomhe has a covered relationship is or represents a party to
a particular matter involving specific parties, and where the
enpl oyee determ nes that the circunstances woul d cause a reasonabl e
person with knowl edge of the relevant facts to question his
inpartiality in the matter, the enpl oyee should not participate in
the matter unless he has infornmed the agency designee of the
appearance problem and received authorization from the agency
designee.' 5 CF.R § 2635.502(a).

Among the persons with whom an enployee has a "covered
relationship” is a person who is a nenber of the enployee's
househol d; an enpl oyee also has a “covered relationship” with a
person for whom the enployee's spouse is an officer, director,
trustee, general partner, agent, attorney, consultant, contractor,
or enployee. 5 C.F.R 8 2635.502(b). The enployee in this case
woul d have a “covered rel ationship” with his spouse if she, as she
presumably is, is a nenber of his household. In addition, he would
have a “covered rel ationship” with the organi zati ons for which his
spouse serves as Executive Director or as an enpl oyee.

Y If the enployee were granted a waiver pursuant to
section 208(b)(1l) to participate in a matter, such a decision
constitutes a determnation under 5 CF.R 8 2635.502 that the
Government’s interest in having an enployee participate in a
particul ar matter outwei ghs any questions concerni ng an enpl oyee’s
inmpartiality. Accordingly, the process in subpart E would have
been satisfied for participation in that matter.
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Generally, it is first up to the enpl oyee to consi der whet her
a reasonabl e person with know edge of all the relevant facts would
question his inpartiality if he were to act in any specific party
matters in which his spouse or the organizations are parties or
represent parties.? Your |letter does not provide us with any facts
whi ch indicate that either the enployee’ s spouse or the private
organi zations are parties or represent parties in a particular
matter involving specific parties before the oversight group.

However, when circunstances involving potential appearance
problenms arising from a particular matter involving specific
parties are brought to the agency designee’'s attention by the
enpl oyee, or when the agency designee learns of those
circunstances, the agency designee may nmake an independent
determination as to whether a circunstance presents aninpartiality
concern that would require the enployee’s disqualification.
5 CF. R 2635.502(c). As in the prior case, establishing the
relevant facts is critical to determ ning whether an appearance
probl emexi sts. See OGE Informal Advisory Letter 93 x 25. OGE is
not in a position to decide for an agency whether a reasonable
person would question the inpartiality of the enployee's
participation in a particular matter. See, e.g., OGE Informa
Advi sory Letter 95 x 5. Utimately, an enpl oyee and the agency
ethics official are considered the best arbiters of whether the
ci rcunst ances of an individual case warrant recusal under section
2635.502. I1d. at p. 20.

Because the relevant facts here depend on what matters are
before the oversight group, we cannot speculate (in the absence of
specific facts fromyou) on whether appearance problens are rai sed
by the enployee’ s participation as chair of the oversight group.
However, we would expect that the potential of an appearance
problem is greatly enhanced in this case where the enployee is
serving as the chair of the group and where his wife is Executive
Director of four organizations whose nenbers do business [in a
certain areal]. Additionally, we would view the potential for an
appearance problemto be further heightened where matters before
the group are |likely to have a special, di stinct, or
di sproportionate effect on any of the private organi zati ons who
represent users of the [certain area].

2 W note that the same process of weighing appearance
consi derations shoul d be used by an enpl oyee i n cases not invol ving
a covered relationship where the enployee is concerned that his
inmpartiality nmay be questioned. See 5 C.F.R § 2635.502(a)(2).

4



In contrast, we woul d viewthose matters before the group that
woul d have a nore generalized effect on users of [a broader area]
as less likely to create such an appearance concern. Simlarly,
matters that would affect only users other than those represented
by the private organi zations, would not raise the sane degree of
appearance concerns. |In addition, we would note that even where
the enpl oyee or agency designee has nmade a determ nation that a
reasonabl e person woul d question the inpartiality of the enpl oyee’s
participation in a particular matter, the designee has broad
di scretion to authorize the enployee’s participation in that
matter, applying the criteria set forth in section 2635.502(d).

In sum the enployee is not necessarily precluded fromacting
in matters before the oversight group solely because his spouse
receives a salary for service as the Executive Director of |oca
nonprofit organi zations having interests in matters before the
group. Whether it is perm ssible or appropriate for the enpl oyee
to participate, however, wll necessarily require a factua
speci fic analysis of whether the enpl oyee’s actions in individual
particular matters before the group are in conpliance wth
section 208 and the Standards of Conduct.

W trust this analysis wll be helpful. If you need
addi ti onal assistance, please do not hesitate to call ny Ofice.

Si ncerely,

St ephen D. Potts
Di rector



